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lation here, as elsewhere, is ex- 
tremely difficult to discover. In 
all of the situations in which 
liability is assumed it may be 


taken for granted that the state 


is performing a governmental 
function. But in the construc- 
tion of highways, for example, 
the state is engaging in an ac- 
tivity which will frequently re- 
sult in injuries to individuals 


and in which the possibility of 
negligent damage is very great. 
The same thing is, perhaps, true 
in other situations in which re- 
covery is allowed However, it 
is impossible to discover a con 
sistent scheme running through 
the statutes and make valid 
distinctions between situations 


to 


in which the legislature has seen 
fit to make the state responsible 
for injuries and those in which 
it has not. The danger of parti- 
ality, though perhaps not as 
great as where liability is as 
sumed by pecial legislation,” 


The preferable 


is still present 

course would seem to be either 
to assume liability for all negli- 
gent injuries or to deny it in all 
cases Zut an all-inclusive as- 


sumption is extremely rare 


Assumption Of Liability By 
Special Legislation 
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CASES OF INTEREST — 


Sister State Decision 











ACTIONS — Judgment Recov- 
ered by Injured Person During 
Lifetime for Injuries and Paid, 
As a Bar to the Maintenance 
of an Action for his Death by 
Next of Kin under Section 130, 
Decedent Estate Law — Effect 
of Sections 118 to 120, Deced- 
ent Estate Law. 


Dores H. Fontheim, as adminis- 
tratrix of the estate of Al- 
phonse Fontheim, deceased, 


Third Avenue 
a domestic 
State of 


respondent, Vv. 
Railway Company, 
cerporation of the 
New York, appellant. 
Appellate Division, First 
May 19, 1939 
Appeal by defendant from an 
order of the Supreme Court, 

County of New York, granting 

plaintiff's motion to strike out 

the second defense in defend- 
ant’s as insufficient on 
its face 

Addison B of counsel 

(John Stuart Riedel with him 

on the brief; Alfred T. Davi- 

son, attorney) for appellant 
J. Preston Mottur of counsel 

(Vincent B. Lewin with him 

on the brief; Mottur & Mottur, 

attorneys) for respondent. 
Cohn, J. 

Plaintiff's intestate, Alphonse 
Fontheim, was rendered incom- 
petent from injuries suffered in 
an accident on December 
1937. Suit personal injuries 


Dept 


nswer 


Scoville 


9° 


fnr 
lor 
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was instituted in His 
against this defendant through 
a guardian ad litem appointed 
for that purpose. During in- 
testate’s lifetime the action was 
reduced to judgment which this 
defendant satisfied by payment 
in full. 

Subsequently and on June 30, 
1938, Fontheim died of his injur- 
ies. This action was then com- 
menced by his next of kin to re- 
cover damages for his wrongful 
death. As a separate and com- 
plete defense and bar to the 
present action defendant has 
set up the judgment in the 
former action and payment 
thereof. Plaintiff thereupon 
moved to strike out the defense 
on the ground that it was in- 
sufficient in law From the or 
der granting the motion, this 
appeal is taken 

The following question is thus 
presented for determination: Is 
a judgment recovered by an in 


jured person during his life- 
time, for personal injuries re- 
sulting from an accident, and 


which judgment has been paid 


a bar to an action by his next 
of kin under section 130 of the 
Decedent Estate Law for death 


alleged to have resulted from 


the same accident? 
In 1847 a cause of act for 
ongful death in favor of the 


next of kin was allowed by stat- 























ute, and the law has 
substantially unchanged since 
So far as pertinent it now reads 
as follows: “The executor or ad- 
ministrator duly appointed * * * 
of decedent who has left him 
or her surviving a_ husb: 
wife, or next of kin, may main- 
tain an action to recover dam- 
ages for a wrongful act, neglect 
or default. by which the de- 
cedent’s death was caused 
against a natural person who 
Oo! corp i which. would 
I bee dle t Y 
da d re a- 

son a lad € 
sued h 45 Laws 
1847 s ended: s 30. De 
ced S Law 

In mmend 
it z Ss Co - 

ssi I s 
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SO s 2 L s 





ciali 


F id 


S pe 


iclary 


NATIONAL raepegr CorPpoRATION 
in the 
and Co 
60 PARK PLACE, NEWARK 


E ve 
B ; 
Mitchell 2-8220 














Cash Paid for Building and Loan Shares 


WE SPECIALIZE IN APPRAISALS ON BUILDING 
LOAN SHARES FOR INHERITANCE TAX PURPOSES 


FRIED & CO., 


1172 RAYMOND BLVD. Mitchell 2-2239 NEWARK 


AND 


Inc. 





behalf 1935, chap. 








TURLE 





INSURANCE 


NEW 


JERSEY 
1939 


FINANCIAL STATEMENT ON REQUEST 


ersey 


itle 


| 


uaranty (ompany 


Camden, N. J. 





795), relating to the 
survival of causes of action for 
personal injury, were enacted to 
correct numerous injustices in 
the law as it had theretofore 
existed (Legislative Document, 
1935, No. 60-E p. 3). These in- 
equities were as follows: (1) The 
right of recovery in favor of the 
injured person or in favor of the 
next of kin in case of wrongful 
death was lost if the wrongdoer 
died before a judgment had 
been recovered. (2) There could 
no recovery if the injured 
person died before judgment 
from causes other than the in- 
jury. (3) There could be no re- 
dress after death for the pain 
and suffering endured by de- 
cedent and for his loss of earn- 
ings from the time of the in- 
jury to the date of his death 
Under the new section 118 of 
Decedent Estate Law an ac- 
tion for no long- 
th 

section 


be 


personal injury 
death of 
under 
injury action 
because of the 
injured person. but 
such action “may be brought or 
continued by the executor or ad- 
ministrator of the deceased per- 
By the provisions of 
tion 120 the damages recover- 
able where an injury causes the 
death of a person are limited to 
those accruing before death and 
form part the estate of the 
deceased; the right of action ex- 
isting in favor of the next of 
for the wrongful death un- 
section 130 continues unaf- 
cted: the surviving personal 
and the death ac- 
prosecuted separ- 
be united in 


er abates on the 
wrongdoer, and 
119 a personal 

no longer t 


death of the 


1S 


los 


son 


ot 


or they may 
action 
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that si 


1e one 
It is 
yndent ice 
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sonal injury action before death 
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death action because the form- 
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We do k that sections 
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La S ent added 
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Littlewood v. Mayor, &c. (supra) 
has been uniformly followed in 
this state. It has become firmly 
established that no action may 
be maintained under the wrong- 
ful death statute unless the de- 
cedent at the time of his death 
could have maintained an ac- 
tion. 

The law apposite, as it exist- 
ed before the enactment of the 
new survival sections of the De- 
cedent Estate Law, is epitomized 
by the Court of Appeals in the 
case of Kelliher v. N. Y. C. & H. 
mR. KR. Co. GIA K.. ¥.,. 207), 
where in considering the wrong- 


ful death statute ‘sec. 130 of 
the Decedent Estate Law with- 
out change) the court said at 
pages 211, 212: “We think the 
framers of the section consid- 
ered that no action should be 
maintainable under it unless the 
decedent, at the time of his 
denth, could have maintained 
an action. The section has 
been held to bar an action in 
favor of the _ representative 
where his decedent in his life- 
time recoverd a judgment for 
|personal injuries which was 


afterwards paid (Littlewood v. 
Mayor, etc., of N. Y., supra); or, 
where there has been a settle- 


ment between the injured per- 
and the party charged with 
negligence (Dibble v. N. Y. & 
Erie R. R. Co., 25 Barb, 183); or 
where the defendant is released 
from liability by the agreement 
of the intestate (Hodge v. Rut- 
land R. R. Co., 112 App. Div. 142; 
aff'd.. 194 N. Y. 570); or where 
the intestate was guilty of such 
contributory negligence as 
would have barred an action by 
(Shearman & Redfield’s 
f Negligence (6th ed.) 
and cases cited.) In 
case at bar the decedent al- 
lowed the three years to expire 
within which he was permitted 


son 


sec. 140a, 


the 


» commence an action. His 
subseque death could not re- 
vive tl cause of action based 
ipon his injuries in favor of 
lis representative. By the ex- 
press language of the statute 
the wrongdoer is iiable to the 
representative only in a_ case 


where he would have been liable 


to the decedent had death not 
ensued. ” (Boldface ours 
I determin wastes the 


indicated cr made 
arent by the debates attend- 
ing the adoption of the remedy 





as well as by contemporaneous 
events, and the relevant situa- 
tion as it existed” ‘Woolcott v. 
Schubert, 217 N. Y., 212, at p. 
221; see also Cohen v. Neustadt- 
er, 247 N. Y., 207, 210; Matter of 
Sadowski, 246 App. Div., 490, 
492; Consolidated Laundries 
Corporati v. Roth, 241 App 
Div., 48 


n Commis- 
Legislature 


1934), was 
























r defect 
n the law 
needed re- 
on ¥ di- 


proceedings 


annually to the Legislature :, 
and if it deems advisable, +, 


BRIEF 


company its report with . te 
posed bills to carry out a, 
its recommendations.” In ,,.. 
ing with this mandate, ip , 
it recommended for passage , 
embodying the new section; ; 


By Rob 
slicitor Ge 
No greater 
jus than 














119 and 120 of the Deceden: 5. yers beco 
tate Law. These were ensJR., individ 
into law without any mods. fail to 








tion (Laws of 1935, chap. x ng fol 
The report of the COMMigg, Sometl 
and its recommendations tos 1ed to 
Legislature which accomp, n and may 
the bills become persuasiy: lawyers. 

a guide to the changes cor he full im 
plated. An examination o:. f day will 
report of the commission py, jors of the 
it entirely clear that it wa;. by the 

intended to change in ap ective lk 


spect the limitation containg cial force 





section 130 of the Deceder:; yn our pl 
tate Law, nor was it intends Hy. Even 
modify the construction pig ngs. our 
upon such limitation bh sed by 
courts, to wit, that @ Condi ore given 
precedent to a right Of au cess to 
under section 130 is the ea, tpj quit 
ence in the injured pers: @B-ning or c 
the time of his death of angi ae presti 
of action to recover for the pe not c 
sonal injury (Legislative D not ¢ 
ment, 1935, No. 60-E, pp taining 
94-57). dern societ 

Thus, at page 55, the comm living \ 
sion said: “When a party cm lawy 
mences an action for persorgied the te 
injuries, he seeks a rec hout some 
damages commensurate w Not M: 
estimate of the extent Ut we as = 
injuries If it appear necessity 


court and/or jury that the g clients p 





jured person will be perma... reveale 
ently disabled, the verdict TH. jecs th 
afford complete compen r one lat 
for all phases of the injw :pported t 
this situation, it is obvi sopulation. ¢ 


a recovery under the wrong! 
death statute, assuming the 


the populat 
niully empl 




















jury causes premature deat, ne lawy 
would result in a duplication ssimately es 
damages. Here, one right of gi .4 pote: 
tion affords complete reli@i.. urse th 
(Boldface ours.) saver is st 
And at page 56 we find ' clients 
following language: more th 
upon which the overwhell§: what I way 
majority of the courts refus Mir is not i 
allow the action by the pers: me very 
representative after a judgmdiie WP! 
or release ay the deceased » f our wh 
be generally designated : ted to our 1 
public policy argument. It “i: have and 
been suggested that : more law 
recovery of a judgment o "MMi: present 
lease not a bar would activi 
he defendant to a doudé <M: number a; 
bility, which would in “iting by a 
make the wrongful death “@@Rers are see} 
ute penal and therefore “Ql: by methc 
trary to sound p dit. Othe 
Some courts also argué = bvious fac 
such a holding would mas: © way or | 
difficult to procure setteZ=@Mial ang m. 
of wrongful injuries 0€ ‘we are d 
wrongdoers would be rev h while 
to ree if they knew th: Cost Pr 
might later be subject ’ 
other action if the injurec * —— ; 
son died as a result of te pn 
juries. As the policy of the i Ba 
is to favor compromise ané * — 
tlement of claims, a com a 
holding would defeat this ? 
icy.” (Boldface ours J 
And at page 57 this od" 
tion is made: “In Kel ; ee 
Y. C. & H. R. RR. Co . ————— 
of Appeals held that 





decedent’s right is bar 





statute of limitation 
of the personal re 


under the wrongful 
ute is also barred 
deceased if alive could 
. While arguments z 
be presented in support of 


action 


contrary view, it is sub™™ 

that practical consider MORT: 
justify the retention bd 509 
present law.” (Boldface © ORA 
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BRIEFLESS BARRISTERS AND LAWYERLESS 
CLIENTS 





By Robert H. Jackson 
jicitor General of the U. S. 
9 greater misfortune can be- 
jus than to have our leading 
yers become so preoccupied 
», individual practice that 
wy fail to recognize difficulties 
shering for the whole profes- 
Something like this has 
spened to the medical profes- 
, and may well be happening 
lawyers. 
ne full impact of the changes 
A day will not be felt by the 
| »f the Bar. They will be 
junior Bar and by 
lawyers 


N 


- 
4 


: by the 
ctive 





vial forces are able to oper- 
on our profession pretty di- 

Even most 
ings, our own is created and 
eged by government itself. 
given by law a monopoly 
to courts justice, 
quite as much our 


than 


more 


are 
f 
access Ol 


as 


¢ tnls, 


ng or character, accounts 
ur prestige and prosperity 
are not creators of wealth; 
are not a self-sufficient or 
sustaining craft. While no 
dern society has yet succeed- 
living without some law- 
lawyer has ever mas- 
ed the technique of living 
hout some clients 


Not Many Clients 
under 
without 


we as a whole 
necessity living 
clients per lawyer. The 193( 
revealed 160,000 lawyers 
grve less than 130,000,000 peo- 
or one lawyer and 
upported by about each 760 
ppulation. Only about a third 
the population is classed as 
nfully employed, which means 
me lawyer exists for ap- 
oimately each 300 gainfully 
nplored potential clients 
these are 
lawyer is sure of his propor- 
m of clients acquire 
than their average. 
‘what I want you to consider 
not individual lawyers 
1@ very prosperous and 
% on W.P.A.—but the posi- 
our whole profession as 
ged to our whole society 
>have and continue to pro- 
lawyers than society, 
levels of income 
activity, can support. A 
umber are holding on and 


are 


of 


to serve 








averages 


urse 
urs€ 


some 


lore 


nrecent 





ung by a perilous margin 
$ are seeking to extract a 
sthods that bring us 


edit. Others are on W.P.A 
is fact is that 
, or another supports 
may properly 


‘We are doing make it 


society 





ack 
aSkK 


to 





Cost Prohibitive 


ight expect 
l resulting from 
ed Bar would 

wering 


the workmen 


“iil ail 


mean 


cost of legal 


mers and shopkeepers who need 
them. Instead of that we have 
seen a constantly rising cost of 
legal service extending to nearly 
every item. Overheads accounts 
for it in part—but that does not 
change the fact that the cost of 
legal service is prohibitive to 
those of moderate incomes. This 
affects different groups of peo- 
ple in different ways. 

The well-to-do get from the 
groups of specialists who com- 
prise our modern law firms ex- 
cellent legal service. We do not 
need to worry about them. 

The very poor and destitute 
also get legal service of a kind. 
They assigned counsel in 
criminal cases, and in some jur- 
isdictions they have the benefit 
of a public defender. Many pub- 
lic officers, such as prosecuting 
attorneys, give much free ad- 
vice. Few are the members of 
Bar who do not give free aid 
to needy acquaintances. Then 
in many of the larger cities there 
are free legal aid societies, sus- 
tained by private charity and 
served largely by volunteer law- 

The quality and availabil- 
f such services is highly va- 
Today the very poor and 
well-to-do are likely to get 
pretty service. 


have 


the 


yers 


ity 
riable. 
the 


O 


good legal 
Caught in Middle 

But there are many millions of 
people who belong to neither the 
well-to-do nor the very poor 
They neither need nor ask char- 
ity. But their scale of earnings 
will not let them pay so much 
for legal service as ths modern 
lawyer charges A Carnegie 
Foundation study reported that 
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SEEK DEMOCRATIC WAY OF INSTITUTING 
INTEGRATED BAR 


‘Grass Roots’ to Be Source of 
Texas Rules As Entire Bar 
of State Represented 





Austin, Texas, (CCNS)—Rules | 
by which the integrated State 
Bar of Texas will govern itself 
will be drawn from the “grass | 


roots” and every effort will be 
made to preserve the democratic 
process in their formulation, ac- 
cording plans adopted for 
perfecting an organization made 
possible by recent enactment of 
a State Bar act. 

Aw that integr 
looged upon in some 
uncemocratis in principle and 
as regimentation 
the Bar by professional 
crust”, Texas is 
rule-drafting committee 
most democratic means 
and trying to make 
the rules, when finally 
gated, will reflect the 
the rank and file of 

ryers 


Court Order Issued 


to 


are tion is 


“upper 
choosing 
the 
possible 
that 
promul- 
views of 


the state’s 


by 


1S sure 


The Supreme Court of Texas 
set the pitch when it named An- 
gus Wynne, Longview, president 


of the State Bar Association, as 


| the presiding 


States as; 
of | 


its | 


chairman of the rules commit- 
tee and decreed that the rest of 
‘his committee should consist of 
| 18 members chosen by the law- 
yers themselves in the nine ad- 
ministrative judicial districts. 

The Court indicated also that 
it considered the Bar act as 
something the lawyers them- 
selves should atend to; that the 
/Court was too busy to attempt 
|to run a Bar organization. 

In order to 


|committeemen in 


lawyers 
trict. 
Nominations From Floor 


practicing 


In each instance the presid- 
ing officer ordered nominations 
from the floor. As judge Ralph 
W. Yarborough, of the third 
district, put it, “I shall not ap- 
point nominating committee. 
Nominations will be from the 
floor in democratic manner, 
with an equal opportunity for 
au.” 

According to President Wynne 
there was a considerable amount 
of interest shown in these elec- 
tions and at the various meet- 


a 


a 


LEGAL SERVICE BUREAU BUDGET IS PLANNED 


(C ontinue nue od from page 1) 


working for $1,000, 
making a total outlay for at- 

torneys’ salaries of $45,000. 
Seven stenographers, a recep- 


and eight 


tionist and two office boys to- 
gether would be paid $12,000. 
Other expenses, including $4,- 


000 for rent, would run the total 
cost of the bureau up to $72,000. 














in 1927 a total of 27,300,000 wage The lawyer staff should be 
earners with an average annua’ large, the report explains, to en- 
wage of $1,200 could not employ able it to handle litigation on 
lawyers because of their inability @ volume basis, to permit of 
to pay. To them we must add Specialization, to enable the 
farmers. small business men and head attorney to devote himself 
shopkeepers similarly situated administrative and _ policy 
Such people have tried to poo] matters, and to make possible 
their resources to cheapen spe- the training of a group of young 
cial kinds of legal _ service yers just out of school. 
through labor unions and fra- What Lawyers Must Earn 
ternal societies just as better- To determine a schedule of 
paid people try to do the same fees to be charged to support the 
through automobile clubs and proposed organization, the bu- 
trade associations. reau figured on 1,500 hours a 
Of course if one of these gets ar of productive time for each 
injured he may, for a share in of the staff except the head at- 
the recovery, usually interest a ‘ney and determined how 
lawyer on a contingent fee basis.; much per hour must be earned 
But it is in the matters of every- by each staff member to defray 
day life that he suffers. The his own salary and his share of 
legal relations of these small in- the overhead. 
come groups are almost as com- While the first assistant at- 
plicated as those of the great tcrney would have to earn $7.68 
b executive. But no one an hour and the ‘ond assist- 
problems involves enough ant $5.12, none of the 17 others 
) be th while to many of our iid need to earn more than 
But such humble homes $2.20 For six lawyers hourly 
are cted by mystifying pro- e of $2.56, and for eigh 
ns of leases for living quar- lz ers earning& of $1.28, would 
Th ay be yioreneas They S e 
) iming careful - 
¢ ti and planning, 
ld be able to 
( ed o1 e 5, c¢c 1 tions for legal service a 
the report S Th 
ld mean an average co f 
Cs of $3.60. 
Will Clients Come? 
question may be asked 
ther the demand for legal 
~ | service will reach 20,000 applica- 
} ti a year. 
we consider the low in- 
S ee come group as those with in- 
e comes of less than $2,000 a 


NEWARK, N. J. 














vear, 80 per cent of the popul 
tion falls in this class. In 








cago, based on the 1930 census 
this would mean a_ potential 
clientele of 2,697,150. Assuming 
only one of every 100 persons in 
this group applies for legal as- 


would 
of almost 


mean an 
27,000 


sistance, this 
active clientele 
persons. 
“This is a 
mate, considering 
the Chicago Legal Aid Bureau 
handled 24337 cases, .48 per 
cent of the entire population of 
the city With the limitation 
placed on applicants for legal 
aid—inability to pay lawyer— 
the group eligible for legal as- 


conservative esti- 
that in 1933 


a 








i] 
| ings 





choose the two} 
each district | 
judge of each was| 
directed to call a meeting of the | 
in that dis-|ed to 


_ that 


there was discussion of 
what the lawyers wanted in the 
way of rules covering the con- 
duct and discipline of the Bar. 


“I personally think it is. very 
important to take precautions to 
see that all of the lawyers are 
interested in the Bar integra- 
tion, for the reason that in the 
mind of some members of the 
Bar there is the feeling that, 
instead of integration, we are 
endeavoring to regiment the 
free and untrammeled rights of 
the members,” Mr. Wayne re- 
marked. 


Program of Education 


“However, we have endeavor- 
carry on a campaign of 
education, to explain to them 
that the lawyers who draw these 
rules must practice under them, 
and that the integration of the 
Bar is a protection for lawyers 
rather than a hindrance to 
them.” 


Pointing out that there are 
over 7,000 lawyers in the 
of which only 3,000 are members 
of the present state 
the Texas Bar Journal 

the Supreme Court 
giving full representation. 
tail must not try to wag 
dog,” the Journal observed. 


state, 


association, 
added 
was 
“The 
the 


Integration 
the State Bar 
to assist the 
formulating 


being completed, 
will next be asked 
Supreme Court in 
the new 
authority 


rules of 


procedure, to make 


{which was recently turned over 
to the Court by the Legislature. 


Bought — Sold — Quoted 
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sistance would probably not 199 MARKET STREET 
equal 30 per cent of the popula- Mitchell 2-4884—5—46 
tion of this city. Many of this 
group, unemployed and pre (Ieee 
tyless, would be without legal ccm Specialists in all —__!| 
problems. It is more reasonable . 
to expect that the demand for TITLE COMPANY 
legal services would be far 
greater in the group with low Mortgages & Certificates 
income and some property. Straus & Prudence Bends 
“It is this group, the bulk of 
the population, that are defend- Mortgage Participatiens Issued by 
ants in collection cases, plain- |BANKS & TRUST COMPANIES 
tiffs in collection cases Seen at oat On an 
mall matters, and defend- "Rael aaa ieee 
ants in > Matters and other 
minor ‘tions of the law STERLING INVESTING 
An € therefore CORPORATION aoa. 
per ce and does 42 Broadway. New York 
es ae i Bowling Green 9-0481 
Wi 
/ 
_INs URANG E q 
7 a P 
NEw jensy a 
\ L 
| i / 
pee ot a > tn y , 
: ~~ UNITED STATES MORTGAGE AND 
TITLE GUARANTY, | COMPANY 
OF NEW TERsEY 
972 BROAD ST. ” NEWARK, N. J. 
Fé Se Fs Telephone x 
: a __»’ MITCHELL 2-6300 ig 
} j 
/ 210 MAIN ST., HACKENSACK, N. i 
" CAPETOL AND SURPLUS OVER $2,000,000.00 - 
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Liberty Secure When Power 
Is Distributed 


Issue Now Whether Free Men 
Will Defend Their Institu- 


tions, He Holds 


Indianapolis, August 28 
CCNS The issue today 
vhether government shall be 
he servant of men or men shall 


+} . f 
rie saves Ol 


it differen 


ly whethet 
institution 
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Samuel 
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DIGESTS OF RECENT 
OPINIONS 


Continued from page 1 
WORKMENS' COMPENSATION 
—Rights of Parties are Deter- 
mined as of Date of Award. 
—A Deduction of 33 1-3 % of a 
Settlement and $200 Expenses 
of Suit 
is Proper Under Statute. 
New 
Morris 


Against a Tort Feasor 


Jersey Supreme Court 


Savitt, Petitioner Re 


pondent vs. L. & F. Constru 
tion Cc and New Jersey Ma 
ifacturers Insurance Com 
| Respondents-Prosec 
\ 14 13Y 
q) ert or il 
I I ( I Ke & 
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legedly and admittedly th, h. And 
sult of the actionable ne public at 
of third parties tort feas with 
emplovee instituted i t of thes 
March of 1936 in the Essey equivalen 
ty Circuit Court. On May f them 
the case wa ettled for they fee 
which was paid The e paid ser 
attorney deducted a fe ' a charity 
O00 Wn $200 expense egal serv) 
$7.800 for the e jonal ag 
After he ettlement small n 
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mst per item 
f bringing low cost legal | 








FLESS BARRISTERS 


continued from page 2) 
ssjon. Their little affairs 
all the problems of debtor 
-reditor, lessor and 
their domestic relations, 
+ less pubiicized, may be 
as complicated as those of 
h. And they have always 
oublic authorities to get 
with 

+ of these people can pay 
equivalent for the service. 
{ them prefer to pay be- 
feel greater reliance 
paid service. Their need 
a charity agency but a low 
egal service. They need a 
sonal agency which can 
e small matters in a large 
e which would bring down 


they 


who are willing 


amathineg oy 


e to those 


hin rn ¢& ya 


b! ie 
lawyer's 
means to that end are 
enough, greater than 


ive 
ely 


ficulties of rendering free} 


iid to those who can pay 
t all 
Group is Unserved 


Bar today is leaving this‘ 


{ the public 
They can not even get 
to what the law is 
expected to obey 


largely un- 
nce as 
are 
an accumulation of 
grievances that they have 
eans to redress. They be- 
distrustful of the law. And 
become very impatient with 
;as a class 


they 


uffer 


rp critics have called us 
upernatural medicine 
ind “political theologians” 
espectable magazines are 
r articles describing law- 
a privileged, 
magazine impec 

jing announces forth 
articles entitled “Should 
eeal Profession Social 
4 more temperate critic 
“The principal 
usion is that a very 
part of what is called social 
e exists because the legal 
shouldered 
responsibilities that go with 
rivilege it enjoys. In theory 
harged with the task of see- 
justice 


parasitic 
of 


be 


well said 
: 2s 


has not 


t all men obtain 
those who 

é price to pay for it. This 
has been largely observed 
breach, * * Were existing 
ud societies to be multi- 
hundred fold they would 
me near to meeting the ex- 
eed for one-half, more or 
i the citizenry for the 
obtain their legal 


men 


wo 


4 Professor Ribinson of 
“scribed it: 

iamental Characteristic 
‘ually, of course, the courts 
‘alable in proportion to 
lity to pay for their use, 
24 theory has little to say 





lessee, | 


But the prob- | 


prejudice against | 


about this stark reality. The law- 
men know that the courts are 
accessible only to those able to 
bear the expense of litigation, 
but legal theory treats this fact 
as an unfortunate accident rath- 
er than a fundamental charac- 
teristic of the legal institution.” 

Our danger lies, not so much 
in the fact that there is stormy 
weather ahead, as in the fact 
that the largest and most influ- 
ential part of our crew refuses 
to heed the storm signals 

It has for centuries been 
thought the duty of government 
|to take affirmative steps to see 
| that its citizens received justice 
| The government is already, 
|through relief rolls and W.P.A 
| projects, providing support for a 
| very substantial number of law- 
yers. At the same time it sees a 
llarge number of citizens who 
help pay taxes deprived of legal 
service because they cannot pay 
the professional scale of prices. I 
have grave doubts that society 
will continue to support idle law- 


yers and at the same time go 
without their service once it 
wakes up to what it is doing 


Our Bar can not claim to be dis- 
charging its full duty to society 
by rendering service that is out 
of reach of an increasing propor- 
tion of our people. Availability 
of legal service is just as much a 
problem for the Bar as the qual- 
ity of legal service. We must rec- 
ognize a social responsibility to 
who not hire us, 
well as a professional responsi- 
bility to those who do hire us 

The Bar could, if its profes- 
sional organization were strong 
enough and so willed, organize 
within the profession itself pri- 
vately managed but self-sustain- 
ing low cost, high volume legal 
services. Such possibilities de 
serve careful and unpredujiced 
examination 


those can as 


In default of our attention this 
problem will be likely to be 
forced upon government. Long 
ago government took over from 
individuals the prosecution of 
crime Fears about political 
manipulation of public legal ser- 
vice will not be very persuasive 


in view of the fact that those 
who could not afford to go to 
the court with a lawyer have 


long found their champion in a 
political boss or leader who 
looked after their troubles in re- 


turn for support 

There is a third possibility 
Law services are overhead for 
society. Like other overheads, 


what could easily be carried by a 
high volume becomes oppressive 
at lower volume output. If we 
can step up the national income 
it would increase the ability to 
pay for legal service. If we can 
increase the turnover, multiply 
the number of transactions, and 
increase the activity of the peo- 
ple, they will have more need 
for legal services. Hence, the in- 
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Three year morning and afternoon and Four 
ar evening course leading to degree LL.B. 


Post Graduate course 
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96 Schermerhorn St., Brooklyn, N. Y. 
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Chancery Motion 
Schedule 


SEPTEMBER, 1939 


VICE CHANCELLORS 
Monday, September 4th 
HOLIDAY 
Tuesday, September 5th 
Trenton The Chancellor 

Atlantic City Sooy, V.C 


Camden Davis, V.( 

Hackensack Lewis, V.C 

Jersey City Egan V.C., and 
Kays, V.C 

Newark Berry, V.C 


Trenton Buchanan, V.C 
Thursday, September 7th 

Elizabeth Stein, V.C 

Long Branch Berry, V.C 


Monday, September I1tn 
Camden Davis, VC 
Elizabeth Stein, V.C 
Jersey City Fielder, V.C. and 

Egan, V.C 

Tuesday, September 12th 


The Chancellor 
Sooy, VC 


Trenton 
Atlantic C 
Newark Bigelow, V.C 
Trenton Buchanan, VC 
Thursday, September 14th 


ity 


Long Branch Berry, V.C 
Monday, September I8tn 
Camden Davis, V.C 
Elizabeth Stein, V.C. 
Jersey City Fielder, V.C. and 
Kays, V.C. 
Paterson Lewis, V.C 


Tuesday, 
Trenton 
Atlantic City 
Newark 
Trenton 

Thursday, September 2!st 
Long Branch Berry, V.C 

Monday, September 25th 
Davis, V.C. | 


| 


September 19th 
The Chancellor 

V.C 

Stein, V.C | 

Buchanan, V.C. | 


Sooy 


| 


Camden 


creasing concentration of indus- 
trial and financial control, the 
centralization of business with | 
its reduction of the number of 
independent clients is a concern 
of young lawyers. Every eco- 
nomic measure designed to 
strengthen our economic struc- 
ture or to bring greater equality 


and justice in our social struc- 
ture is a concern of young law- 
yers. You can not prosper if the 
mass of your fellow men do not 
We can not become a mere ser- 


vicing profession for wealth. We 
must not drift to where the great 
body of citizens will feel us to be 
hostile or indifferent to their 
well-being. Yet the most unre- 
lenting and clever opposition to 
measures of economic and social 
reform comes from within the 
Bar 

Young men at the 
have no misgiving about the 
continued need of men in all 
walks of life for intelligent and 
faithful legal service. The grow- 
ing complication of life will see 
to that. But he should be grave- 
ly concerned as to how his whole 
profession shall be organized to 
furnish that sevice along the 
whole social front. We can not 
afford to become defendants in 
the case of Society v. The Bar. 


One who, like Cassandra, 
makes a prophecy of trouble, 
gets paid for the warnings with 
the displeasure of those who are 
warned. But these are my con- 
victions and fears. They will 
affect your lives more than mine. 
These are your problems. In their 
solution may you have diligence, 
wisdom and courage. 


Bar need 
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Newark A Newark Advis- 
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New Jersey 
By GEORGE J. MILLER 








255. “Ancient Deeds” to be-Re- 
| corded PL p. 33 
| The clerk of the Court of Com- 
|}mon Pleas of each county shall 
| record in books to be provided 
for that purpose backed “An- 
cient Deeds”, separate and apart 
from the books of deed record 
authorized or directed by law 
| before any passage of this act, 
, all deeds which shall be delivered 
to him for that purpose by any 
person accompanied by an affi- 
davit of such person, that the 
lands described in said deed or 
some part thereof are situate in 
the county in which said deed is 
to be recorded that  affiant 
claims title to said lands, or some 
part thereoi, und that affliant 
believes that quiet, continued 
and undisputed possession of 
said lands has been enjoyed by 
virtue of said deed for forty 
years and upwards and the clerk 
or officer recording such deeds 
shall file the originals with the 
affidavits accompanying same in 
,his office, numbering them 
cording to dates of filing. 
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common in several others. 
ver, in two comparatively 
+ cases,’ legislation of this 
has been declared invalid, 
= ipally on the ground that 
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= " legislation has been vio- 
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£ Of ALL YOUR PHOTOSTAT REQUIREMENTS 


be considered 
A preliminary point should be 
disposed of first. Here, as in the 


case of general statutes, the 
question arises as to whether 
granting permission to sue in 


itself constitutes an assumption 
of liability. As has been pointed 
out,°* where general permission 
to sue is granted, it seems to be 
held universally that no as- 
sumption of liability is thereby 
created. However, in the case 
of special authorizations, the 
cases are in conflict. Probably 
the majority of jurisdictions in 
which the point has arisen have 
held against the assumption of 
liability,“° though there is au- 
thority contra."* It is submitted 
that in the case of special au- 
it should be held 
liability assumed. A 
of legislative intention 
is primarily involved in both 
Where there is a general 
seems evident, for 
previously indicated,"? 
that the intention is simply to 
permit suit to be brought. But 
where there is special authoriz- 
ation, it would seem clear that 
the passage of the act would be 
the merest futility unless the 
purpose of legislature was 
to make the state liable in the 
particular situation involved. 


that 
question 


1S 


cases 
Statute, it 


reasons 


the 


Turning now to the constitu- 

tional validity of special legis- 
lation of this character, it ap- 
that those courts which 

the power of the legisla- 
to pass acts of this kind 
base their case on a complex of 
constifutional provisions which 
are designed to secure uniform- 
ity of treatment. Provisions pro- 
hibiting the passage of a special 
law where a general law can be 
made applicable,“* prohibiting 
the granting of exclusive privi- 
leges and immunities,"® prevent- 
ing the enactment of discrim- 
inatory legislation,“” and requir- 
ing equal protection of the law? 
are among those chiefly consid- 
An of the opin- 

ions reveals a general tendency 


pears 
deny 
ture 


ered analysi 


to assume conclusions and to 
imp across logical chasms with 
considerable ease. Thus, two 
‘ourts have seized upon the con- 
utional provision that the 


ture shall provide by law 
the state and 
deduced from that premise 
that the legisla- 
by general 
palpable non-sequi- 


llts against 


Cision 


act law, 


also assumed that 

he « titutional provisions re- 

ferred to are applicable to the 
us at hand. 

It is a matter of some doubt 

as to where the weight of au- 


thority lies, and since the deci- 
relatively few, the 


no great import- 


S1ons 


matter is of 












ny 


























ance. It seems, probable, how- 
ever, that in the majority of 
jurisdictions in which the ques- 
tion has arisen it has been de- 
cided either expressly or by nec- 
essary implication that special 
legislation is permissible,7* at 
least where no specific prohibi- 
tion against the type of statute 
involved is present.** Here, too, 
the opinions are not entirely 
satisfactory. The general posi- 
tion seems to be that, since 
granting permission to sue is 
a matter of grace rather than 


right, the legislature is not com- | 


pelled to observe the 
ments of uniformity which are 
prescribed with reference to leg- 
islation generally.*° However, in 
order to avoid the effect of the 
constitutional provision against 
making gifts of public money, 
it has been necessary for some 
courts to say that the granting 
of permission to sue is simply 
recognition of a previously 
obligation which the 
equitably to per- 
New York, special 
acts giving jurisdiction to the 
court of claims are held valid 
only when a legal or moral ob- 
ligation can be said to exist 
against the state.77 It is, per- 
haps, arguable that the moral 
obligation exists in all cases 
arising out of similar facts and 
that, therefore, the legislature, 
in selecting a particular person 
to be the recipient of its bounty 
is in reality giving money to 
that person at the expense of 
others. But since the obligation, 
if any, is moral rather than 
legal, it is perhaps a matter re- 
quiring the exercise of legisla- 
tive discretion. Where the ef- 
fect of the statute is simply to 
permit suit rather than to as- 


Lne 
existing 
state ought 
form.7® In 


sume liability, it has been said 
that the constitutional provi- 
sions have not been violated, 
apparently on the theory that 

ce the legislative consent 
eally amounts to nothing no 


is either benefited or harm- 


ed as a result of the statute.7§ 
TI is probably true but offers 
an amazing commentary on the 
futility of legislative action un- 
der such a construction of the 
statute. 

ide from general require- 
ments designed to secure uni- 
formity, the constitutional ad- 
monition that no special law 


shall be passed where a general 
law can be made applicable, 
which is found in many state 
constitutions, must be consider- 
ed. In those states which hold 
tha: the legislature is the sole 
judge as to this, there is of 
course no difficulty. In other 
States, the extent to which 


courts are content to rely on the 
presumptive validity of statutes 
seems to be the determining 


(Continued on page 8, col. 1) 
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require- | 


moved his offices to 11 Hill St.. 
Newark, where he will continue 
the general practice of law. 
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CHOOSES NEW OFFICERS 
New York, (CCNS) — S. | 
Charles Bubacz, Chicago, was | 


elected president of the Polish- | 
American National Bar Associa- 


| tion at its convention here. | 

Walter Sidor, Hartford, _ 
elected vice-president; Prof. | 
Stanley Pulasky, Chicago, was | 


chosen secretary and editor of | 
the Polamerican Law Journal, | 
semi-annual publication of the 
association; and Joseph Matala, 
Buffalo, was elected treasurer. 
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